#18 - Response to comments

Deposit protection requires: (1) execution of a satisfactory depository collateral agreement (if banks
want flexibility in form they need to take responsibility); (2) proper control of collateral by the agency or
3rd party custodian on its behalf (normally selected by the bank); and {3) compliance with relevant
Federal rules {primarily internal approval by the bank and record keeping). The first two items are
required to achieve perfection under the UCC. While the ultimate responsibility for the safety of public
funds is borne by an agency, most of the actions and procedures required to achieve perfection and
compliance with Federal rules are in the control of the bank. Therefore, banks should assume joint
responsibility with agencies in this matter. The rule will be amended to add this clarification.
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John Theis

From: Paul Young [pyoung@arml.org]

Sent: Tuesday, February 28, 2012 2:59 PM

To: John Theis

Subject: RE: Collateralization Rule

Attachments: Cash Funds Collateralization Rule (1-12-2012a Markup) with PY suggestions.docx; AR

Depository Collateral Agreement (1-12-2012 Markup) with PY suggestions.docx

John - attached are the rules and the collateral agreement with a few comments and suggestions. The only comments
in the collateral agreement relate to adding reference to "securities entittements”. Such items are similar to uncertificated
securities but actually involve certificates issued to DTC (Depository Trust Corp) which accounts for the interests of DTC
member account owners who in turn account for the interests of their customers. Muni bonds are issued in this manner
and are often used as collateral by Arkansas banks. As noted in the GFOA recommendations, anything other than short
term muni bonds should have a higher collateralization ratio, such as 120%.

Paul Young

Finance Director

Arkansas Municipal League
50%-978-6104
501-551-2033 (cell)

-----Original Message-----

From: John Theis [mailto:John. Theis(@dfa.arkansas.gov]
Sent. Monday, February 06, 2012 11:25 AM

To: Paul Young

Subject: Collateralization Rule

A
Paul,

Attached are the clean and marked up copies of the proposed rule. This does not contain the one modification mentioned
in the meeting on Friday related to changing "public funds" to "cash funds”. Otherwise, this is the final rule. Let me know
if you have questions.

John H. Theis

Assistant Commissioner of Revenue
Policy and Legal

(501) 682-7000
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DEPOSITORY COLLATERAL AGREEMENT

This Depository Collateral Agreement (“Agreement”), dated is
between (the “Bank™), having an
address at

and (the “Public Depositor”), having
an address at .

WITNESSETH:

WHEREAS, the Bank is authorized to accept public funds for deposit under Arkansas law;
and

WHEREAS, Public Depositor from time to time makes deposits in the Bank (its “Public
Deposits™), which Public Deposits shall from time to time aggregate in excess of Federal Deposit
Insurance Corporation (*FDIC”) insurance coverage; and

WHEREAS, the Public Depositor desires to have its Public Deposits secured by eligible
collateral (“Eligible Collateral) as provided in Rule 2012-1. Management and Collateralization of

WHEREAS, the Bank has agreed to secure the Public Deposits by granting to the Public
Depositor a perfected-security interest in certain collateral owned by the Bank, as permitted by 12
U.S.C. § 90 and Arkansas Code Annotated § 23-47-203;

NOW THEREFORE, in consideration of the Public Depositor depositing its Public Deposits
as herein described, and for other good and valuable consideration, hereby acknowledged as
received, it is hereby agreed between the Public Depositor and the Bank as follows:

Section 1. Pledge of Collateral.

1.1 In order to secure the Public Deposits the Bank hereby pledges, assigns, transfers, and grants to
the Public Depositor a pertected-first priority security interest in (a) such amounts of the Eligible
Collateral to this Agreement to meet the collateral ratios and other requirements described in Rule
2012-1; (b) any Eligible Collateral that is delivered directly to the Public Depositor; and (c) the
custody account (as provided in Section 3), any substitute account(s), and any and all investment
property, as that term is defined in the Arkansas Uniform Commercial Code, from time to time held
in, by, or for the benefit of the custody account (including without limitation the Eligible Collateral)
and all proceeds thereof (collectively, the “Collateral’). The Collateral pledged to the Public
Depositor and subject to the security interest granted by this Agreement is specified in Attachment A
attached hereto, and as supplemented from time to time, and sets forth the type of Eligible Collateral
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1.2 The security interest granted herein shall secure not only such Public Deposits and accrued
interest of the Public Depositor as are held by the Bank at the time of this Agreement, but also any
and all subsequent Public Deposits made by the Public Depositor in the Bank regardless of the
accounts in which such funds may be held or identified by the Bank.

1.3 The pledge of Collateral by the Bank shall be in addition to, and shall in no way eliminate or
diminish, any insurance coverage to which the Public Depositor may be entitled under the rules and
regulations of the FDIC or any private insurance carried by the Bank for the purpose of protecting
the claims and rights of its depositors.

1.4 Bank agrees to take all actions necessary to perfect-provide a security_interest in the pledge of
Collateral and confirm the same to the Public Depositor.

Section 2. Delivery and Possession of Collateral. The following procedures shall be followed for
pledging Collateral to the Public Depositor.

2.1 Letters of credit, surety bonds, and private deposit insurance policies shall be delivered to Public
Depositor. The instrument must identify the issuer of the instrument and the coverage amount. The
instrument must permit Public Depositor to make a claim directly on the issuer of the instrument in
the event of default, financial failure, or insolvency of Bank. Any surety bond pledged as collateral is
irrevocable and absolute. The issuer of the surety bond cannot provide surety bonds for any one
financial institution in an amount that exceeds 10 percent (10%) of the surety bond insurer’s
policyholders’ surplus and contingency reserve, net of reinsurance. These instruments, when issued,
must be delivered to Public Depositor at the address specified in this Agreement. The risk of loss is
with the Bank until the instrument is actually received by Public Depositor. The Bank shall also
require the company or agency issuing the instrument to forward a copy of notification of coverage
or insured limit to the Public Depositor.

2.2 Certificated securities in bearer form must be delivered to the Public Depositor or other person
acting on behalf of the Public Depositor other than a securities intermediary. Certificated securities
in registered form must be delivered to the Public Depositor or other person acting on behalf of the
Public Depositor other than a securities intermediary, and indorsed to the Public Depositor or in
blank by an effective indorsement or registered in the name of the Public Depositor, upon original
issue or registration of transfer by the issuer. A securities intermediary acting on behalf of the Public
Depositor may acquire possession of the security certificate if the security is (i) registered in the
name of the Public Depositor, (ii) payable to the order of the Public Depositor, or (iii) specially
indorsed to the Public Depositor by an effective indorsement and has not been indorsed to the
securities intermediary or in blank.

2.3 For bacertrbested-uncertiticated securities, the custodian shall guthenticate o record setting torth
the wcuru;g pledged and Agkm\\\hdunv it hnlds them tor the benetit of the Public Depositor, +aust

‘ - : r a written confirmation that the issuer
will comply with instructions by the Public Deposxtor without further consent by the Bank.__In
addition, the Bank shall identifv on_its books and records the pledee of such securities to_the Public
Depositor_and the financial mtermediary shall identitn on tts books and régords the pledse of such
securities to the Public Depositor,

2.
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2.4 Securities held for account of the Bank by another financial intermediary must be delivered to a
custodian (as provided in Section 3), in accordance with a custodial services agreement (as provided
in Section 3) to hold under joint safekeeping receipts for the benefit of the Public Depositor.
Delivery of the pledged securities to the custodian shall provide for the “control” of the pledged
securities and the perfection of the security interest of the Public Depositor as provided in the
Arkansas Uniform Commercial Code.

Section 3. Custody Account and Custodial Service Agreement.

3.1 The Bank agrees to place the Collateral with a Federal Reserve Bank, a federal Home Loan
Bank. a bankers' bank, a trust department of a commercial bank, or with a trust company (the
“Custodian”™) to hold in a joint custody account for the benefit of the Public Depositor. The
Custodian must be unaffiliated with the Bank_as detined in Rule 2012-1. The Bank grants a first
priority continuing interest in favor of the Public Depositor in any and all of the Bank’s existing and
hereafier acquired rights to the following custody account(s) and any substitute account(s) into
which any investment property is deposited:

Account Title and Number Name/Location of Account

[Additional accounts may be listed on separate paper and attached to this Agreement] (Collectively,
the “Custody Account(s)”).

3.2 The Bank shall execute a custodial services agreement with the-commerciab-bank—or-trust
cennputva_custodian (“Custodial Services Agreemem ") for the custody of the Collateral consistent
with the terms of this Agreement. Any « 4 ventity acti
Custodian shall be a securities intermediary as defined in the Arkansas Umform Commercial Code.
The Custodial Services Agreement shall contain the Custodian’s agreement to hold all Collateral in
the Custody Account for the benefit of the Public Depositor and subject to the Public Depositor’s
direction and control and to comply with entitlement orders originated by the Public Depositor
without the Bank’s further consent. The executed Custodial Services Agreement is attached hereto
as Attachment C. The execution by the Bank of the Custodial Services Agreement shall in no way
relieve it of any of its duties or obligations hereunder.

3.3 The Bank has heretofore or will immediately hereafter deliver to the Custodian for immediate
deposit into the Custody Account Collateral of sufficient value to meet the terms of this Agreement.
Said Collateral, or substitute collateral, as herein provided for, shall be retained by the Custodian in
the Custody Account so long as the Bank holds deposits of the Public Depositor. The Custodian
should forward any letters of credit, surety bonds, or private deposit insurance policies to the Public
Depositor.

3.4 Collateral held by any Custodian, as herein described, shall be deemed to be under the “control”
and in possession of Public Depositor as provided in the Arkansas Uniform Commercial Code.

Section 4. Value of Collateral and Changes in Collatersal.
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I 4.1 The Bank shall recalculate the market-1air value of individual securitie comprising Collateral at
least monthly.

4.2 If at any time the ratio of the murket-tair value of the Collateral to the Public Depositor’s Public
Deposits, plus accrued interest, is less than required by this Agreement, the Bank shall immediately,
within twenty-four (24) hours, make such additions to the Collateral in such amounts such that the
ratio of the market-fair value of the Collateral to the Public Depositor’s Public Deposits, plus accrued
interest, shall be at least equal to that required in Rule 2012-1. Such additions to the Collateral shall
constitute an assignment, transfer, pledge, and grant to the Public Depositor of a security interest in
such additional Collateral pursuant to this Agreement and Rule 2012-1.

4.3 At any time that the Bank is not in default under this Agreement, the Bank may substitute
Eligible Collateral, provided that (a) the total mwasket tair_value of Eligible Collateral held in the
Custody Account shall meet the requirements of this Agreement and Rule 2012-1, and (b) the Public
Depositor shall have approved the substitution and all documentation relating to such substitution
before it becomes effective. (Note: I other substitution procedures are wsad that would not reqidre
prior approval of the Public Depoxtior, they shoudd be substituied for thy.y

4.4 Any additional pledge of Collateral hereunder, substitution of Collateral, or release of Collateral
shall be approved by an officer of the Bank duly authorized by resolution of the Board of Directors
to approve such additional pledges, substitutions, or releases of Collateral under this Agreement.

Section 5. Reports. Bank will provide Public Depositor with a menthly-periodic _statement of
collateral, at-ne-eost—to verify the adequacy of the pledged collateral. The wenthdy-periodic
statement of collateral must identify lhe deposut secured by the collateral, include a description and
market value of the Collateral a- as determined within tive
business_dayvs_prior 1o the report date, and provnde or cite an independent source to venfy the
reported value. The market-tair value must be obtained from a securities pricing service, a primary
dealer in securities, e+a publication recognized as a reliable source of securities valuation_or_any
ather reliable source of seeurities valuation. If Collateral is held in a Custody Account, upon the
initial transfer of Collateral to a Custody Account under this Agreement and monthly thereafter, the
Bank shall cause the Custodian to report to the Public Depositor specifying the type and market
value of Collateral being held in the Custody Account for the benefit of the Public Depositor. (\oic:
The_parties should agree upon the frequency and cost of the reports and momorialize that in this
SCCHON, ds appropridic. |

Section 6. Representations, Warranties, and Covenants.

6.1 The Bank hereby represents that (i) it is duly organized and validly existing under the laws of the
State of Arkansas; (ii) it is authorized to accept public funds for deposit under Arkansas law; (iii) it
has, or will have as of the time of delivery of any securities as Collateral under this Agreement, the
right, power and authority to grant a security interest therein with priority over any other rights or
interests therein; (iv) the execution and delivery of this Agreement and the pledge of securities as
Collateral hereunder have been approved by resolution of the Bank’s Board of Directors at its
meeting on » and the approval of the Board of Directors is reflected in the
minutes of that meeting, copies of which resolution and relevant portion of the minutes of said
meeting are attached hereto as Attachment B and made a part hereof; (v) the execution and delivery
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of this Agreement and the pledge of securities as Collateral hereunder will not violate or be in
conflict with the Articles of Incorporation or By-laws of the Bank, any agreement or instrument to
which the Bank may be a party, any rule, regulation or order of any banking regulator applicable to
the Bank, or any internal policy of the Bank adopted by its Board of Directors; and (vi) this
Agreement shall be continuously maintained, from the time of its execution, as an official record of
the Bank.

6.2 The Bank warrants that it is the true and legal owner of all Collateral pledged under this
Agreement, that the Collateral is free and clear of all liens and claims, that no other person or entity
has any right, title or interest therein, and that the Collateral has not been pledged or assigned for any
other purpose. Bank represents and warrants that no financing statement covering all or any part of
the Collateral is on file at any public office. Should an adverse claim be placed on any pledged
Collateral, the Bank shall immediately substitute unencumbered Collateral of equivalent value that is
free and clear of all adverse claims.

Section 7. Event of Default.

7.1 In the event the Bank shall (a) fail to pay the Public Depositor any funds which the Public
Depositor has on deposit, (b) fail to pay and satisfy when due any check, draft, or voucher lawfully
drawn against any deposit of the Public Depositor, (c) fail or suspend active operations, (d) become
insolvent, or (e) fail to maintain adequate Collateral as required by this Agreement, the Bank shall be
in default, the Public Depositor’s deposits in such Bank shall become due and payable immediately,
the Public Depositor shall have the right to unilaterally direct the Custodian to liquidate the
Collateral held in the Custody Account and pay the proceeds thereof to the Public Depositor and to
exercise any and all other security entitlerments-with respect to the Custody Account and the other
Collateral, to withdraw the Collateral, or any part thereof, from the Custody Account and deliver
such Coliateral to the Public Depositor or to transfer the Collateral or any part thereof into the name
of the Public Depositor or into the name of the Public Depositor’s nominee, and ownership of the
Collateral shall transfer to the Public Depositor. The Bank authorizes the release, withdrawal, and
delivery of the Collateral to the Public Depositor upon default by the Bank, and authorizes the
Custodian to rely without verification on the written statement of the Public Depositor as to the
existence of a default and to comply with entitlement orders originated by the Public Depositor
without further consent of that Bank.

7.2 In the event of default as described in Paragraph 7.1, the Public Depositor shall also have the
right to sell Collateral at any public or private sale at its option without advertising such sale, upon
not less than three (3) days’ notice to the Bank and the Custodian. In the event of such sale, the
Public Depositor, after deducting all legal expenses and other costs, including reasonable attommey’s
fees, from the proceeds of such sale, shall apply the remainder on any one or more of the liabilities
of the Bank to the Public Depositor, including accrued interest, and shall return the surplus, if any, to
the Bank, or its receiver or conservator.

Section 8. Continuing Security Interest/Termination. The security interest granted hereby shall
continue to exist until either: (a) Bank provides written notification to Public Depositor of its intent
to no longer act as a depository for Public Funds and termination of all accounts of Public Depositor
with Bank and returns all funds deposited by Public Depositor; or (b) Public Depositor provides

-5-
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written notification to Bank of its intent to terminate its customer relationship with Bank and the
removal of all of its Public Funds from deposit with Bank.

Section 9. Genersal Terms.

9.1 During the term of this Agreement, the Public Depositor will, through appropriate action of its
governing board, designate the officer, or officers, who individually or jointly will be authorized to
represent and act on behalf of the Public Depositor in any and all matters arising under this
Agreement.

9.2 The Public Depositor is under no obligation to maintain its deposits with the Bank and may
withdraw them at any time without notice. It is agreed that when the Bank shall have paid out and
accounted for all or any portion of the Public Depositor’s Public Deposits, any Collateral pledged
under this Agreement to secure such paid out Public Deposits shall be released from the security
interest created hereunder.

9.3 All parties to this Agreement agree to execute any additional documents that may be reasonably
required to effectuate the terms, conditions, and intent of this Agreement.

9.4 All of the terms and provisions of this Agreement shall be binding upon and shall inure to the
benefit of the parties hereto and their respective successors and assigns.

9.5 This Agreement may be executed in one or more counterparts, each of which shall be deemed an
original and all of which taken together shall constitute one and the same instrument.

9.6 This Agreement shall be governed by and construed in accordance with the laws of Arkansas and
the laws of the United States, and it supersedes any and all prior agreements, arrangements, or
understandings with respect to the subject matter hereof. In the event that any conflict of law
issue(s) should arise in the interpretation of this Agreement, the parties agree that when Arkansas
law is not preempted by laws of the United States, Arkansas law shall govern.

9.7 No provision of this Agreement may be waived except by a writing signed by the party to be
bound thereby and any waiver of any nature shall not be construed to act as a waiver of subsequent
acts,

9.8 In the event that any provision or clause of this Agreement conflicts with applicable law, such
conflict shall not affect other provisions of this Agreement, which shall be given effect without the
conflicting provision. To this end the provisions of this Agreement are declared to be severable.

9.9 Unless applicable law requires a different method, any notice that must be given under this
Agreement shall be given in writing and sent by certified mail, return receipt requested or third party
overnight priority mail carrier to the address set forth herein or such other place as may be
designated by written notice in the same manner from one party to the other,

BANK:

Address for Notices:
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By:

Title:

Signature:

Date:

DEPOSITOR:

Address for Notices:

Department of Finance and Administration

By:

Title:

Signature:

Date:

.7-
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ARKANSAS STATE BOARD OF FINANCE
RULE 2012-]

MANAGEMENT OF CASH FUNDS

The State Board of Finance hereby promulgates the following rule under Ark. Code Ann. §19-
3-101, §19-4-801 et seq. and §25-15-201 et seg. This rule is intended to address the

| management, investment and collateralization of cash funds deposited with banks or financial
institutions by agencies of the State of Arkansas. The Treasurer of the State of Arkansas and
the Arkansas Department of Finance and Administration are hereby authorized to act on behalf
of the State Board of Finance to administer this rule. The purpose of this rule is to provide
guidance for state agencies consistent with commonly recognized cash management,
investment and collateralization practices, Cash funds are “public monies” subject to all
applicable Arkansas code provisions.

A. GENERAL OVERVIEW.

The goal of cash management is to protect the principal while maximizing investment income
and minimizing non-interest earning balances. Cash management considerations begin with the
collection of funds and extend to the actual expenditure of those funds. Agencies should ensure
that incoming funds are collected and deposited as soon as possible. Whenever possible, funds
should be deposited in interest-earning accounts or invested in interest-earning investments.
Interest income can be used to fund an agency’s operating expenses and can reduce the
necessity of increasing the fees levied on the public. An_agency mayv uge non-interest-caming
accounts i’ they provide a greater rate of return. Avencies should utilize accounts and programs [m[u]:mnmu.mmm
that_maximize Federal Deposit Insurance Corporation (FDIC) deposit insurance coverage. A boaring sccount provide » greatar return?
minimum of four bids should be obtained from approved banks or financial institutions in order

to obtain the highest interest rate possible. If an agency determines it ix unable to obtain four

bids, the agency should provide a written explanation of that determination to the State Board

of Finance, or its desn.ngc If the State Board of Fimance rejects the deteymination, it can direct [conm[AZ] 2 Agency might have to watt quite |
the agency to re- hld sred— -t ; : ¢ ater: ; & while for finwt action.

:'

Fund expenditures should be regularly reviewed for noticeable spending patterns. Expenditures
should generally be consolidated into as narrow a time span as possible. Whenever possible,
expenditures should be made at the time existing investments mature or new incoming funds
are deposited. The Treasurer of the State of Arkansas and the Arkansas Department of Finance
and Administration can assist agencies with cash management, investment and collateralization
considerations. Each agency should develop a written plan for management of cash.

B. MANAGEMENT AND INVESTMENT OF CASH FUNDS.

¢ 3 N ¢ ansas, A Depos:tory
Collaleral Agreement must be executed before any deposnts can be made Prior to depositing
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any funds with an-a_approved-bank or ﬁnancnal institution umraum w uhm ll’n. hordw\ of lhc
State of Arkansas the agency ;

. should
review thc tnmnual a.m\dnmn of the bank or financial institution.  The agency should
penodically review the {inancial condition of the bank or financial institution so_long as the
agency has funds on deposit with the bank or financial mstitution.  Certain guarterhy financial
reports_are_open_for public inspection. The website of the FDIC provides additional public
information tha( can hL mui o xcnu\ thc financial_condition_of the bank or financial
mstitution. - ; -1 } - = Hict

HCH v t t ; t : “~funds,  An agency
should not depos:t funds w1th a bank or ﬁnancnal mstxtutlon if it would cause Haefu#»hc—kmdsan
aggregate of all “public funds”. as defined by Ark. Code Ann. $19-8-202, on deposit to exceed
the capital of the bank or financial institution.

C. AUTHORIZED ACCOUNTS.

Cash funds may be deposited only in the transactional and non-transactional accounts defined
in the State of Arkansas Financial Management Guide. The account must qualify for Federal
Deposit Insurance Corporation deposit insurance coverage.

D. AUTHORIZED INVESTMENTS.

Cash funds may be invested only in the accounts and investment instruments authorized under
Ark. Code Ann. §19-3-510 and §19-3-518. All noncash investment instruments must be held in
safekeeping by the-a_bank or financial institution—with—whom-the—trrestnent—was—ade.
Agencies should obtain safekeeping receipts for all investments.

E. COLLATERALIZATION OF CASH FUNDS.
Collateralization is necessary when an agency deposits cash funds with a bank _or financial
institution in excess of current FDlC insurance coverage. Securing deposits with assets pledgcd

valued at fair value when determining the amount plcdged. Current market prices or current
market value is also referred to as fair value. Fair value is the price at which the collateral
could be sold in an “arms-length” transaction. The following collateralization provisions are
minimum requirements for agencies. Additional collateralization requirements may be imposed
at the discretion of the agency.

; : « } : - Securmes pledged as collateral
shall be held bya thlrd-party custodian that is unaf’ﬁhated with the bank or financial institution.
The agency acts as the custodian for surety bonds, letters of credit and private deposit insurance
pledged as collateral.

2. Assets eligible to he pledged as collateral for deposits are those assets in which a bank or
financial mstitution may invest without himitation identified in Ark. Code Ann, $23-47-101(a)
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and_those set forth in Ark, Code Ann. $19-8-203. The tetal fair value of the pledged collateral
shall be at_least equal 10 105", of the total amount of cash funds on _deposit with a bank or
financial institution that is i excess of current FDIC insurance coverage

theSeetirthesissted-by-Avenctes-agencies-backed-by-the tfull-farth-and-credit-of the -L-ntted-
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Coverage:

43. Monitoring the value of assets pledged as collateral is the responsibility of the agency
making the deposit. The bank or financial institution shall provide a mesatb-periodic collateral
report to the agency-at-ne-eherge. The frequency of the periodic collateral reports is 1o be
agreed upon by the agency and hank or_financial institution and wrnitten in_the Ciytodial
Services Agreement.  Costs associated with providing periodic_collateral reports should be
considered in submitting a bid for deposit of cash rund\ The report shall mclude the fair value
and description of the assets pledged as collateral a: with
pricing of the pledged coliateral to be within five business dgu of Uu n:pon date. The agency
shall verify through an independent source the fair value reported by the bank or_financial
institution in its seenthiy-periodic collateral report. A list of acceptable independent sources to
be used by agencies for verifications shall be maintained in the State of Arkansas Financial
Management Guide.

4. A Custodial Services 4 greemem shall be executed with each custodian for safekeeping of

deposits may be held only by a custodlan that satisfies the fol Iowmg requirements:

OptionA:
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a. A custodian may be a Federal Reserve Bank, a Federal Home Loan Bank, a bankers’

bank. the trust department of a commercial bank or a trust company primarily located
within the State of Arkansas.

b. A bank ur financial institution may not hold assets for safekeeping that it has pledged to
an agency as collateral for a deposit. Collateral shall be placed for safekeeping with a
custodian that is unaffiliated with the financial institution.

¢. To be considered “unaffiliated,” all of the following conditions must be met:

(1) The custodian, or an affiliate, does not possess, directly or indirectly, the power to
direct or cause the direction of the management and policies of the bank or financial
institution including, but not limited to, ownership of voting securities.

(2) The bank or financial institution, or an affiliate, does not possess, directly or
indirectly, the power to direct or cause the direction of the management and policies of
the custodian including, but not limited to, ownership of voting securities.

(3) The custodian and bank or financial institution are not owned directly or indirectly
by the same parent corporation.

(4} Voting securitics of up 10 3%, of the outstanding vouting securities of the bank or
financial institution or the custodian, being a_de minimuy_interest, will be considered
“unatfiliated” for the purpose of acting as a custodian for safekeeping collateral pledged

d._An _agency may_request pernussion from the Board of Finance to use a_custodians
primarily located outside the State of Arkansas.

63, Collateral shall not be released, substituted or compromised by a bank or financial
institution or custodian unless written—-approval is obtained from the agency to which the
collateral was pledged prior to taking any such action. Substitution may be allowed without
prior_authorization if the agency and the bank or tinancial institution agree to the substitution
procedures and the tyvpes of securities allowable for substitution. Substitution procedures shall
he addressed in the Depository Collateral Agreement and the Custodial Services Agrecment.
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Markup 1-10a-2012

The percentage of coverage required by paragraph 2 of this section shall be recalculated upon
substitution or release of collateral.

0. Any violation of a Depository Collateral Agreement or Custodial Services Agreement by a
bank or financial institution or a custodian, or any other action or circumstance deemed by an
agency to put its funds at substantial risk, will make the funds subject to immediate withdrawal
by the agency._In determining if its funds have been placed at substantial risk, the agency, at its
discretion. may_waive minor violations that are ministerial in nature it such yviolations do not
result in risk to its cash funds,

87. The State of Arkansas is authorized to conduct collateralization audits of agencies, banks or
financial institutions and custodians to ensure compliance with this rule and Arkansas law.

08,  Agencies shall follow any other collateralization procedures set forth in the Srate of
Arkansas Financial Management Guide not specifically addressed herein.

F. SECURITY INTEREST.

The bank or financial institution with whom cash funds have been deposited is responsible for
perfecting-the-agenev-sproviding the sgency w uh a secunty mterest in the col]ateral pledged by
the bank or financial institution-#-ae . The agency
is responsibie for ensuring that any Depositm:y Collateral Agreement and Custodxal Services
Agreement that it enters into creates an enforceable security interest in the collateral pledged by
the bank or financial institution with whom cash funds have been deposited. If the agency uses
the agreement forms prescribed by the Board of Finance, it will be considered to have met this
requirement.__ Forms used by a Federal Reserve Bank or Federal Home Loan Bank are
acceptable_and will_be considered to have met this requirement. Horms and _agreements
provided by a bank or financial institution or custodian, other than a Federal Reserve Bank or
Federal Home Loan Bank, are acceptable if they comply with the reguirements of this Rule.

Perfection of investment property such as securities, security accounts and security entitlements
is achieved through control as provided in the Uniform Commercial Code. Generally, control
means that the secured party can exercise power over the investment property without further
action or consent of the financial institution. Control is obtained through possession,
registration or on the basis that the issuer or an intermediary will act on the instructions of the
agency.

Fhe-tolowine-decuments The documents described in paragraphs 1, 2 and 3 below must be
executed to collateralize agency deposits:. _Exhibits A, B and C avached (o this Rule are sample
agreements that may be used. However, the parties to the agreements mdy agree to other forms
if they comply with the requirements of this Rule.

1. Depository Resolution.

The Policy Statement of the Federal Deposit Insurance Corporation dated March 23, 1993,
requires that security agreements pertaining to public deposits must be approved by either the
bank’s or financial institution’s board of directors or loan committee. 58 Fed. Reg. 16833,
March 31, 1993.

Commeant [AS]: And compliance with all Federal |
lsws and reguistions governing the establishment of
an enforceabh rity i

{ Comment [AS]: 2 securtty interest in
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a.

b

Attached as Exhibit A is a Certificate of Corporate Resolutions recommended by
the Arkansas State Board of Finance for use by agencies.

The Certificate of Corporate Resolutions shall not be dated after the Depository
Collateral Agreement.

B, A bank's or financial institution’s standard _resolution form s acceptable it it

achieves the purposes of this Rule.

2. Depository Collateral Agreement.

a.

b.

Attached as Exhibit B is a Depository Collateral Agreement recommended by the

Arkansas State Board of Finance for use by agencies.

Depository Collateral Agreements used to collateralize state funds shall contain the

following provisions:

(1) The agreement shall provide the specific terms setting forth how funds not
covered by FDIC insurance will be collateralized.

(2) The agreement must identify the specific Lype or types of collateral 10 be pledged
and grant the agency with a wﬁee&eé-secunty mterest in the collateral-and
speeHi—ea ¢ -the—--RHorn
Commeretab-Code,

(3) The agreement must provide for a mentbhv-periodic recalculation of the market
value of pledged securities to ensure the value meets the collateralization ratios
of Section E, paragraph 2. The agreement must provide that the bank or
financial institution will provide the agency with a menthlx-periodic statement of
collateral, at+e—cost—to verify the adequacy of the pledged collateral. The
wmenthtbeperiodic statement of collateral must identify the deposit secured by the

collateral, describe the collateral, and MWMMMNW
verfteaton-ofvaluethe collateral’s current fair value.  The agreement should

specity the methods by which the fair value will be determined.

(4) The agreement must specify the collateralization ratio applicable to the pledged
collateral. .

(5) Letters of credit, surety bonds and private deposit insurance policies must
identify the issuer of the instrument and the coverage amount. The instrument
must permit the agency to make a claim directly on the issuer of thc instrument

institution.  These mstruments must be delivered to the agency and the
Depository Collateral Agreement should provide that the risk of loss is with the
bank_or_financial institution until the instrument is actually received by the
agency. An agency should not deposit any funds with a bank or_financial
institution in excess of FDIC insurance limits until such time that the agency has
received the collateral pledged by the financial institution for the funds. The
bank or financial institution shall also require the issuer of the instrument to
forward a copy of notification of coverage or insured limit to the agency. As
relevant to surety bonds, any surety bond pledged as collateral is irrevocable and
absolute, and that the issuer of the surety bond cannot provide surety bonds for
any one bank_or_financial institution in an amount that exceeds ten percent
(10%) of the surety bond insurer's policyholders’ surplus and contingency
reserve, net of reinsurance.
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(6) The agreement must provide that the collateral is held in safekeeping by a third
party unaffiliated with the bank_or financial institution with whom cash funds
have been deposited. The agency, bank or financial institution, and custodian
must execute a Custodial Services A greemenl

N The agreement must p&wﬂe« ¢

%me\mul\ mouduu:s for \inmnulmn or release of

collateral. The collateralization ratio shall be recalculated upon the substitution
or release of pledged collateral.

(8) The agreement must provide that it will be governed by Arkansas law.

(9) The agreement must be reviewed, updated and re-executed if the banhk or
financial institution undergoes a name change, merger, sale, change in
ownership or any other material change to the bank or financial institution,

3. Custodial Services Agreement.

a. Attached as Exhibit C is a Custodial Services Agreement recommended by the
Arkansas State Board of Finance for use by agencies.

b. LExcept for agreements required by a Federal Reserve Bank or Federal Home | oan
Bank, Custodial Service Agreements used to collateralize state—cash funds shall
contain the following provisions:

(1) The agreement must vest “control™ of the pledged collateral in the agency as
provided in the Uniform Commercial Code. As an example, the agreement
should contain a clause that is similar to the following: “From and after the
date of this agreement, the custodian will comply with all notifications and
instructions it receives directing it to transfer or redeem any property subject to
the agreement originated by the agency without further consent of the bank or
financial institution™.

(2) The agreement must provide that the custodian waives its right to a security
interest in the pledged collateral and prohibit the custodian and bank or
financial institution from further pledging the collateral subject to the
agreement.

(3) The agreement must provide that the custodian subordinates any security or lien
it may claim in the pledged collateral to the agency’s security interest.

(4) The agreement must provide that the custodian is an-a custodial agent of the
agency and will hold the pledged collateral solely for the benefit of the agency.

(5) The agreement must provide that the pledged collateral will not be held in a
margin account and no margin or other credit will be extended to the bank or
financial institution with respect to the pledged collateral.

(6) The agreement must provide that the custodian will send copies of all
statements and confirmations concerning the pledged collateral simultaneously
to the bank or financial institution and agency.

(7) The agreement must provide that the custodian will notify the agency if another
person claims a property interest in the pledged collateral and immediately
substitute unencumbered collateral of equivalent value that is free and clear of
any adverse claims.
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(8) The agreement must provide that the duties of the custodian shall continue in
effect until the security interest has been terminated and the agency shall notify
the custodian of the termination in writing_within a reasonable period of time.

(9) The agreement must provide that upon termination, the custodian and bank_or
financial institution agree that if the agency's deposit requires collateral as
provided in the Depository Collateral Agreement, that the pledged collateral
will be transferred to an account under the exclusive control of the agency.

| (10) The agreement must provide that the bank or financial institution does not have
the ability to terminate the agreement.
(11) The agreement must provide that it will be governed by Arkansas law.

G. CONFLICT OF LAWS.
Arkansas law shall prevail over any other state or local laws relating to security for a deposit of
cash funds to the extent of any conflict.

H. CASH FUND AGENCY REPORTING REQUIREMENTS.
Agencies shall follow the reporting requirements set forth in the State of Arkansas Financial
Management Guide (R1-19-4-805).

1
t

| By: Date: ., 2012
Richard A. Weiss, Director
Arkansas Department of Finance and Administration
Executive Officer, Arkansas State Board of Finance



John Theis

From: Cook, Donnie [donnie.cook@baml.com]
Sent: Thursday, March 15, 2012 4:33 PM

To: John Theis

Subject: Management of Cash Funds Rule 2012-A

John below are a couple of comments in the revised version of the Management of Cash Funds Rule 2012-A
that was discussed at your public meeting on 3-8-2012. We sincerely appreciate the opportunity to provide
these and greatly appreciate your consideration in this regard.

They are as foliows:

Under section 4 Custodial Services Agreement (d) regarding out of state custodian. In section d the proposed
rule states: An agency may request permission from the Board of Finance to use a custodian primarily located
outside the State of Arkansas.

We would request this be changed to not require the agency to receive this permission but to permit the
Financial Institution who is accepting Public Deposits and that is using an Out of State Custodian to be allowed
to request approval of this Custodian through the Board of Finance. This would eliminate the need for every
Agency to have to request permission and would make the process cleaner by soliciting approval one time
from the Board. This should streamline this process in both the time for the Board and would also remove an
undue burden on the Agency to obtain this approval which would also create a disadvantage to the financial
institution providing this service.

We sincerely appreciate your consideration to this

Donald J. Cook

President, Central Arkansas

Bank of America Merrill Lynch

(Phone) 501-378-1678 (Fax) 501-378-1445
Email; donnie.cook@bami.com

This message w/attachments (message) is intended solely for the use of the intended recipient(s) and may
contain information that is privileged, confidential or proprietary. If you are not an intended recipient, please
notify the sender, and then please delete and destroy all copies and attachments, and be advised that any review
or dissemination of, or the taking of any action in reliance on, the information contained in or attached to this
message is prohibited.

Unless specifically indicated, this message is not an offer to sell or a solicitation of any investment products or
other financial product or service, an official confirmation of any transaction, or an official statement of Sender.
Subject to applicable law, Sender may intercept, monitor, review and retain e-communications (EC) traveling
through its networks/systems and may produce any such EC to regulators, law enforcement, in litigation and as
required by law.

The laws of the country of each sender/recipient may impact the handling of EC, and EC may be archived,
supervised and produced in countries other than the country in which you are located. This message cannot be
guaranteed to be secure or free of errors or viruses.

References to "Sender" are references to any subsidiary of Bank of America Corporation. Securities and
Insurance Products: * Are Not FDIC Insured * Are Not Bank Guaranteed * May Lose Value * Are Not a Bank
Deposit * Are Not a Condition to Any Banking Service or Activity * Are Not Insured by Any Federal
Government Agency. Attachments that are part of this EC may have additional important disclosures and

1




disclaimers, which you should read. This message is subject to terms available at the following link:
http://www.bankofamerica.com/emaildisclaimer. By messaging with Sender you consent to the foregoing.




M REGIONS

March 1, 2012

Mr. John H. Theis, DFA Revenue Division
Ledbetter Building, Room 2440

P.O. Box 1272

Little Rock, Arkansas 72203-1272

Dear Mr. Theis:

Regions Bank appreciates the opportunity to comment again on Proposed Rule 2011-1 Management of Cash
Funds. We believe that the revised version of the Proposed Rule reflects significant cooperation by all parties
involved and we applaud the Board’s and Staff’s flexibility in working with the banking industry on this
matter.

We have two points we would like to confirm relative to the Proposed Rule:

(1) We read the Proposed Rule as allowing U.S. Agency Securities, such as those of FHLMC and FNMA, to
qualify as collateral for public funds deposits. This is an important issue for Regions, and we would
appreciate your confirming whether our reading is correct.

(2) We obviously understand the requirement for Board or Loan Committee approval of the relationship.
Attached is the resolution approved by the Regions Board that is intended to provide authority for
the appropriate officers of Regions Bank to enter into agreements related to the pledging of
collateral to secure public deposits. While this resolution has been deemed sufficient in other states
within the Regions footprint, we would appreciate your reviewing this resolution and advising us if it
is acceptable under these new rules. if you do not find it acceptable, we request the opportunity to
discuss it with you. Regions Board only meets a few times a year, and it would be impractical for the
Board to approve a separate agreement with every agency throughout the 16 states in which Regions
operates.

Our third party custodian, Bank of New York Mellon, has been reviewing your proposed rules to determine if
they can work within those guidelines. We have yet to receive a response from their Legal group, but we

may need to contact you with a follow up response should they express concerns about issues that they
cannot work around.

400 West Capitol Avenue
Little Rock, Arkansas 72201



Again, thank you for the opportunity to comment on the proposed rule. We look forward to continuing to
work with you to ensure that all of the funds deposited to Regions Bank from public entities in the State of
Arkansas remain safe and secure. If you would like to discuss any of our comments, please contact me at
501-371-7142.

Very truly yours,

ol

J. Lynn Wright
Arkansas Area President

Attachment

cc: Bill Holmes, President
Arkansas Bankers Association
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SECRETARY CERTIFICATE

I, Pamela R. Welch, a duly elected and qualified Assistant Secretary of Regions Bank, an
Alabama state banking corporation, hereby certify as follows:

I, That at a duly convened meeting held on April 27, 2011, at which a quorum was present,
the Board of Directors adopted the following resolutions and the same are in full force
and effect on the date hereof:

“WHEREAS, Regions Bank (“Bank”) serves as depository for numerous state and local
governmental entities and other public bodies in the statés in which the Bank maintains branches;

WHEREAS, the laws of various states require that deposit of public bodies be secured by
adequate collateral to the extent such deposits exceed applicable FDIC insurance limits;

WHEREAS, the Bank desires to secure the funds deposited by public bodies with the
Bank by granting to each such public body depositor a security interest in collateral acceptable to
such public body and in connection therewith to enter into appropriate security agreements,
custodial agreements, other related agreements; and

WHEREAS, the Board of Directors of the Bank desires to ratify and confirm all existing
and prospective pledges of collateral to public bodies to secure their deposits and the agreements
implementing the sane;

NOW THEREFORE, BE I'T RESOLVED, by the Board of Directors of Regions Bank,
that the appropriate officers of the Bank holding the office of Vice President or above are hereby
authorized, empowered and directed, on behalf of the Bank, in their discretion and acting within
the scope of their authority, to accept deposits from any governmental body, agency, subdivision,
or instrumentality, and if contemplated or required by any law or regulation of the applicable
state, to pledge satisfactory collateral to secure the Bank’s liability for such deposits, and to enter
into and execute and deliver any and all documents required by any such depositor to fulfill the
purpose of this resolution, and to take all such other actions to fulfill the Bank’s obligations with
respect to such deposits as such officers shall, in their sole discretion, deem necessary or
desirable;

BETT FURTHER RESOLVED, that the Board hereby adopts, approves, ratifies, and
confirms any and all pledges, security agreements, custodian agreements, and related documents
that the appropriate officers of the Bank holding the office of Vice President or above, acting
within the scope of their authority, may execute and deliver under the authority of the foregoing
resolution;

BE T FURTHER RESOLVED, that the Board hereby adopts, approves, ratifies, and
confinms any and all pledges, security agreements, custodian agreements, and related documents
that the appropriate officers of the Bank, acting within their authority, have executed and
delivered on behalf of the Bank to secure deposit accounts at the Bank established and
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maintained by any governmental body, agency, subdivision, or instrumentality as contemplated
or required by any law or regulation of any state;

BE IT FURTHER RESOLVED, that the Board hereby adopts and incorporates by
reference any form of specific resolution not inconsistent with these resolutions to cairy out the
purpose and intent of these resolutions, including forms of resolutions that may be required by
any such depositor; such forms of resolutions shall be effective in their entirety as if fully stated
herein; and the Secretary and any Assistant Secretary are authorized and directed to incorporate
into and maintain such forms of resolutions in the minutes of the Board of Directors of the Bank,
and to execute and deliver certified copies of these resolutions and any additional forms of
resolutions adopted and incorporated by reference hereby; and

BE IT FURTHER RESOLVED, that these resolutions and any additional forms of
resolutions adopted and incorporated by reference hereby shall be included in the minutes of the
Board of Directors of the Bank, and such resolutions and all agreements that are subject to the
resolutions shall constitute official records of the Bank in accordance with Section 1823(e) of the
Federal Deposit Insurance Act, as amended.”

2. I further certify that the following individual is qualified to act as an officer of Regions
Bank, with officer title as specified below:

Name Title

et

Stan Williams Vice President

IN WITNESS WHEREOF, have set my hand and affixed the seal of Regions Bank, an
Alabama banking corporation, on this the 1* day of March, 2012.

.
W Ty, N j h
SEAL ., * A
""“"*;"f\, .
. AR . 7

Pamela R. Welch
Assistant Secretary



John Theis

—
From: Jim Franks [jfranks@bankers-bank.com]
Sent: Tuesday, March 08, 2012 8.03 AM
To: John Theis
Subject: Comment for revised proposed cash funds coilateral rule

John ~ Just a heads up that | mailed to you yesterday a comment on the revised proposed collateral rule for cash funds.
it only addressed two points and they both apply to the draft version of the Custodian Services Agreement (CSA).

Point 1 was to eliminate to appearance of a conflict in what the rule says (which we believe is correct) and what the CSA
says. The issue is the when it is permissible to allow for substitution of pledged collateral without the required consent
of the public depositor. | think everyone would want the rule and CSA to be consistent.

Point 2 is a request to add a paragraph that is contained in the current CSA that the Treasurer’s Office uses. It deals with
the duties, responsibilities and liabilities of the Custodian {such as FNBB). | make reference that this is standard
language and even site other states that use the identical or similar language.

Since | got longwinded again in what | mailed you yesterday, | thought | would summarize my two points to hopefully
make things easier for you.

Trust all is well. And again, thanks so much for your leadership on this very important issue for bankers.
Have a great day.

i Franks
Executive Vice President

First National Bankers Bank
Arkansas Region

5013710535
© 800.737.0535
3 801.975.1249

CONFIDENTIALITY NOTICE: This message (and any associated files) is intentded only For the use of the individual or entily to which it is addreszed
ard may contain information that is confidential, subject (0 copyright or constitules a trade secrel i you are not the intended recipient you are herely
notified that any dissemination, copying or distibution of this message, or files associated with s message, is strictly prohibited. If you have received
this message in error, please notify us immediately by replying 1o the message amd deleting it from your computer. Messages serd 1o and from us may
be monitored. We do not decept responsibility for sy errors or omissions that are present in this message, or any attachment, that have arisen as a
rasult of e-mad ransmission. i verification is required, pleass request a hard-copy version. Any views or opinions presented are soigly thase of the
author and do not necessarily represent those of the company.



FNBB

First National Bankers Bank

325 Waest Capitol Avenue, Suite 300 . Little Rock, AR 72201 . www.BANKERS-BANK.com

OFFICE TOLL-FREE FAX

(501) 371-0535 1-800-737-0535 (501) 375-2281
March 5, 2012 RE@EEWEIm
John H. Theis, Assistant Commissioner of Revenue | :
DFA Revenue Division FEB ¢ 2012
Ledbetter Building Room 2440
P. O. Box 1272 ASSISTANT REVENUE COMMISSIONER
Little Rock, Arkansas 72203-1272 POLICY & LEGAL

RE: Management of Cash Funds Proposed Rule; Rule 2012-A
Dear Mr. Theis:

First National Bankers Bank, Arkansas Region' (FNBB) is pleased to have the
opportunity to present these additional written comments as to the State Finance
Board's proposed amended Management for Cash Funds rule, now proposed Rule
2012-A.

As you are aware, FNBB is a specialty correspondent bank (a bankers’ bank) with an
office in Arkansas. We have over 100 Arkansas banks as customers, as well as several
insurance companies that likewise use our bank’s safekeeping and pledging services.
We thus believe we are especially suited to make our comments and observations as to
the proposed rule regarding the appropriate safekeeping of those securities and the
collateralization of public deposits, and it is in this limited area that we make these
additional comments

We believe that FNBB, Arkansas Region, and its predecessor Arkansas Bankers’ Bank,
is the largest safekeeping custodian in Arkansas. Currently FNBB, Arkansas Region,
has over 135 safekeeping customers, specifically including the State Treasurer's office,
with securities valued at over $8 billion. It is common that for each safekeeping
customer, there are many pledgee public depositors. A bank who has public deposits
that require collateralization may well have several area school districts, counties, cities
and _municipalities, public housing authorities, water districts, as well as the State
Treasurer's office. We recognize that while this proposed rule covers only cash
deposits, it will most likely serve as a starting place for public deposits and State
treasury deposits. FNBB welcomes this goal of consistency across the various types of

! First National Bankers Bank (FNBB), with headquarters in Baton Rouge, Louisiana, is a $1 billion
specialty correspondent bank having as customers primarily only other banks. Many of these customer
banks are also stockholders of FNBB's parent holding company. FNBB's Arkansas office is the former
Arkansas Bankers' Bank (ABB). ABB was chartered as an Arkansas state chartered bank in 1990. it
became a part of the FNBB family as a wholly owned subsidiary of FNBB's parent holding company.
Subsequently, ABB (along with three other state specific bankers’ banks) were merged into FNBB. While
the former ABB no longer exists as a separate entity, the office and staff continue as before the merger
and consolidation so that there is a considerable physical presence in the State of Arkansas. There are
over 100 Arkansas banks that are customers of FNBB, Arkansas Region. Almost 70 are stockholders of
FNBB's parent holding company.




public funds. Our bank has the requisite specialized personnel, software and technical
expertise to manage such a safekeeping and pledging operation. FNBB, Arkansas
Region and its predecessor Arkansas Bankers' Bank, has been safekeeping the
securities of Arkansas banks and accepting the pledges for their public depositor
customers for over twenty (20) years. We value the trust that both our customer banks
and the public bodies of Arkansas have placed in us.

FNBB's comments provided herein are totally applicable only to the suggested forms to
be used by the various parties, specifically the Custodial Services Agreement, which is
Exhibit C in the revised proposed rule. We believe that the tenor of the revised
proposed rule that was modified by your staff and subsequently approved by the State
Board of Finance for additional public comment in January 2012 is appropriate and we
offer no further suggestions. We attempt by these comments to bring to your attention
applicable practices in the industry that need to be considered for the suggested forms
attached to the revised proposed rule.

Before | make our specific comments, | would be remiss if | did not express FNBB'’s
sincerest thanks to you and your staff for the yeoman’s work done on the revision of the
original proposed rule. Thank you again. This is a classic example of the public and
private sectors working hand-in-hand to benefit the citizens of Arkansas.

The general tenor of FNBB's comments is to first and foremost reasonably protect the
public's deposits in banks doing business in Arkansas and eligible for these deposits.
Additionally, those custodians like FNBB that are in the business of safekeeping our
customers’ securities and complying with their directives in the pledging of their
securities to secure those public deposits have invested considerable in personnel,
training, equipment and software. There must be a balance between the protection of
these deposits and the operational requirements and efficiencies of the pledging bank,
the public depositor and the safekeeping custodian.

There are two areas FNBB would like to address. They are; 1) substitution of collateral;
and 2) the duties, responsibilities and rights of the custodian, and the consequences if
there is a failure to adhere 1o these.

A. Substitution of pledged collateral.

There were certain issues, ambiguities and contradictions in the original proposed rule
concerning the pledging bank’s right to substitute collateral. We believe these have
been appropriately addressed in the revised proposed rule which specificaily allows for
substitution of collateral under certain conditions without the need for any authorization
of the public depositor. We are not sure that the similar issues have been addressed in
the Exhibits, and are thus, contradictory. We believe it best to clear up any
contradictions between the revised proposed rule and the Exhibits made a part of the
rule.

Generally, pledging banks must be given operational latitude in unilaterally substituting
securities being used as collateral in such cases where the collateral is being called,
has matured, etc. There should be a set of guidelines and procedures as to how this



can happen so that while the bank is provideé the operational latitude, the public
depositor continues to be protected. The revised proposed rule, we believe, does this.
However, any requirement that necessitates the written or verbal consent of the public
depositor for a bank to substitute collateral under the strict substitution rules is
operationally cumbersome, unnecessary and inefficient, and only adds to the cost of the
system.

Specifically, paragraph number eight (8) states:

The Custodian will not release or transfer to the Bank any securities constituting
the Collateral without prior written instructions from the Public Depositor, except
that the Custodian may elect to release or transfer to the Bank securities
constituting the Collateral upon receipt of verbal instructions from the Public
Depositor, if: (i) the verbal instructions are electronically recorded and the
Custodian has obtained independent and separate confirmation of the verbal
instructions from an authorized officer of the Public Depositor; (ii) the Custodian
provides immediate written confirmation of the verbal instructions to the Public
Depositor; and (iii) the Public Depositor provides immediate written confirmation
of the verbal instructions to the Custodian. The Public Depositor and the
Custodian agree that in the case of any conflict between written and verbal
instructions, the written instructions will be binding. (Emphasis mine.)

There is an “exception” aspect to the written instructions requirement above, but it is
operationally burdensome and thus practically unworkable without added expense that
will ultimately be borne by the public depositor.

It is also noted that paragraph number eight (8) in the proposed Custodial Services
Agreement has a parenthetically added “Note:” that suggest the parties should agree to
a substitution process, and make the appropriate changes to the referenced paragraph.
The “Note:” states:

(Note: The parties should agree to the substitution procedure to be followed and
prescribe those procedures in this paragraph, making changes as appropriate)

We believe that what will practically happen is that the pledgor and public depositor will
not discuss this aspect of the Agreement, make no changes to the Agreement, and this
will lead to operational issues for all concerned. We believe it advisable, and more
efficient to modify paragraph number eight (8) so that it contains the requisite language
that allows for substitution that is consistent with the revised proposed rule. FNBB
would offer the following as a new paragraph number eight (8) (added language
highlighted), to wit:

Other than for the substitution of securities constituting the Collateral, the
Custodian will not release or transfer to the Bank any securities constituting the
Collateral without prior written instructions from the Public Depositor, except that
the Custodian may elect to release or transfer to the Bank securities constituting



the Collateral upon receipt of verbal instructions from the Public Depositor, if: (i)
the verbal instructions are electronically recorded and the Custodian has
obtained independent and separate confirmation of the verbal instructions from
an authorized officer of the Public Depositor; (ii) the Custodian provides
immediate written confirmation of the verbal instructions to the Public Depositor;
and (iii) the Public Depositor provides immediate written confirmation of the
verbal instructions to the Custodian. The Public Depositor and the Custodian
agree that in the case of any conflict between written and verbal instructions, the
written instructions will be binding.

In cases of authorized substitution of securities constituting the Collateral, the
Custodian shall, on the first business day following receipt by the Custodian of
prior written notice, allow the Bank to withdraw any of the securities constituting
the Collateral, if the Bank shall simultaneously deliver to the Custodian as
additional Collateral securities of the same type and having at least the same
market value as the securities withdrawn.

The new second paragraph is identical to language in the State Treasurer's Custodial
Service Agreement (except for the first part of the sentence and the reference to “Bank”
rather than “Institution)’. From an actual operational aspect, this is exactly what
happens. We believe this time-tested methodology is in the overall best interests for all
parties and meets the requirements of the revised proposed rule.

B. Custodial Services Agreement

The attached Exhibit C, Custodian Services Agreement, makes major changes to the
same agreement used by the State Treasurer's Office. While the revised proposed rule
does not mandate the use of the rules suggested documents, it is easy to understand
why most banks and their public depositor customers would choose to do so. As has
already been stated in this comment letter, FNBB welcomes consistency.

The agreement used by the State Treasurer has become the mainstay and generally
accepted document for public deposits. FNBB's safekeeping department sees few
agreements that are not essentially the documents provided by the Treasurer's Office.
One omitted paragraph from the Exhibit Custodial Service Agreement that is part of the
revised proposed rule, is as follows, and is included as part of the Treasurer's
agreement. We believe that this paragraph is standard in nature and it, or one similar to
it, should be included. The jest is that the duties and responsibilities of the Custodian
are met so long as the Custodian acts in good faith, or in absence of bad faith. it further
provides that if the Custodian gets in the middle of a disagreement between the bank
and the public deposit, a “swearing match” so to speak, that the Custodian can avail
itself of its common law rights by interpleading the funds into the registry of a court and
then be relived of any further duty and liability.

In the absence of bad faith on the part of the Custodian, the Custodian shall be
permitted to rely upon the authenticity of, and the truth of the statements and the
accuracy of the opinions expressed in, and will be protected in acting upon, any
document believed by the Custodian to be genuine and to have been signed,



affixed or presented by the proper party or parties. The Custodian shall not be
liable with respect to any action taken or omitted to be taken by it in accordance
with any instruction or request of the Depasitor. In addition, the Custodian shall
not be liable for any error of judgment made in good faith by an officer of this
Custodian, unless it shall be proved that the Custodian was grossly negligent in
ascertaining the pertinent facts. In the event the Custodian receives
substantially contemporaneously contrary written instructions from the Depositor
and the Institution, then the Custodian may, at its election and without liability
to either the Depositor or the Institution, interplead the securities constituting
the Collateral in a court of competent jurisdiction, and the Depositor's and the
Institution’'s sole recourse shall be against each other and the securities
constituting the Collateral so interpled.

Several states that have similar language in their approved agreements:

lowa - http://www.treasurer.state.ia.us/pledging/MasterCustodialAgreement.pdf
Nevada - https.//nevadatreasurer.gov/documents/pooled/Form-CustAgree. pdf
FHLB - https://www.fhib.com/products/data/SKSG 1209.pdf

Oklahoma - http://www.ok.gov/treasurer/documents/OST%202001-2.pdf

New York - http://www.osc.state.ny.us/localgov/model.pdf

| again thank you for the opportunity to comment on your revised proposed rule. [f you
need clarification on any point made herein, please do not hesitate to let me know.

Sincerely,

C?ﬁ:}:w/f

Jim Franks
Executive Vice President



John Theis

. L
From: Grace Hobbs [Grace. Hobbs@simmonsfirst.com]
Sent: Wednesday, March 14, 2012 12:34 PM
To: John Theis
Cc: InvArchive
Subject: Follow up comments on Rule 2012-A
Attachments: DOC.PDF
Importance: High
Mr. Theis,

Thank you for the opportunity to submit our follow up comments to the issues raised at the public hearing. We hope
they will be considered when rule 2012-A is being finalized. Should you have any questions, please do not hesitate to
contact us.

Best regards,

Grace Hobbs

Vice President

Simmons First Investment Group, Inc.
601-223-4350 or 800-762-3416

Simmons First Investment Group, Inc. is a member of the FINRA and SIPC. It Is a wholly owned subsidiary of Simmons First National Bank,
an MSRB registered bank broker/dealer.

WE DO NOT ACCEPT ORDERS AND/OR INSTRUCTIONS REGARDING YOUR ACCQUNT BY E-MAIL. Transactional details do not supercede
normal trade confirmations or statements. The information contained in this transmission is privileged and confidential. It is intended for the use of the
individual or entity named above. The information contained herein is based on sources we believe reliable but is not considered all-inclusive. Opinions
contained within are subject to change without notice. Offerings are subject to prior sale and/or change in price. This report is for information purposes
only and is not intended as an offer or solicitation with respect to the purchase or sale of any securities. Prices, quotes, rates and yields are subject to
change without notice. Investments are NOT FDIC INSURED, NOT BANK GUARANTEED and MAY LOSE VALUE. Simmons First reserves the right
to monitor all electronic correspondence.

WARNING: Al emait sent to or from this address will be received or otherwise recorded by the SFIG corporate email system and is subject to archival.
monitoring or review by, and/or disclosure to. someone other than the recipient.

NOTICE:

The information contained in this message, including attachments, may contain confidential and/or privileged information that is
intended solely for the individual or entity to which it is addressed. If you are not the intended recipient, or the person responsible for
delivering this message to the intended recipient, Simmons First strictly prohibits any review, disclosure, conversion to hard copy,
dissemination, reproduction or other use of any part of this communication. If you receive this message in error or without
authorization, please notify the sender immediately by return e-mail and permanently delete the entire communication from any
computer, disk drive, or other storage medium. Simmons First and its directors, officers, employees, affiliates, and agents do not
accept liability for any ervors or omissions in the contents of the message.



SIMMONS FIRST NATIONAL BANK

INVESTMENT GROUP - LITTLE ROCK OFFICE

March 12, 2012

John Theis
Arkansas DFA
Transmitted via Email

Re: Arkansas State Agency collateral requirements-Public Hearing Follow-up
Mr. Theis;

Simmons First wants to thank you for the opportunity to expand on some of the issues
raised at the March 8", 2012 public hearing.

The first deals with holding securities at a broker dealer. Simmons First National Bank
currently utilizes Morgan Keegan as its safekeeping agent. Securities sent to Morgan
Keegan are delivered to Bank of New York, which is Morgan Keegan's clearing agent.
Therefore, although our securities are “safe kept™ at Morgan Keegan. they are in the
possession of a commercial bank’s trust division. We would like to receive a clear
indication that security broker/dealer firms are acceptable custodian to hold pledged
securities.

The second issue concerns wording in the proposal “trust division of a commercial bank™.
For example, Simmons First National Bank’s safekeeping department is operationally
under the Investment Division. Does this disqualify them from being a “qualified
custodian” to hold pledged securities for non-affiliated banks or financial institutions?

Most of the commercial banks that provide security safekeeping for their downstream
non-affiliated banks have such function handled by a designated department within their
Investment Division. At Simmons First National Bank. all customers" securities are
placed in a segregated account from the bank owned securities. Fed Book-Entry
securities are held at Federal Reserve Bank and DTC Book-Entry securities are held at
Northern Trust Company. The Safekeeping Department safeguards our customer’s assets
and handles their pledging securities in the same fiduciary manner as any trust division
does. Qur current practice meets all the requirements specified for a custodian in the
proposed Depository Collateral Agreement and has been acceptable to the Arkansas State
Treasurer.

To eliminate unnecessary changes to the general practice of holding pledged securities.
we recommend that the proposed rule be modified to read as “"a safekeeping department

Pavilion Centre — 8315 Cantrell Road, Suite 200 « P. O. Box 25008 « Littie Rock, AR 72221-5008 * 501/223-4301



of a commercial bank, or a trust company specialized in holding, accounting and
handling such investment securities,™

Thank you again for taking into consideration of our comments. If you have any
questions, please do not hesitate to contact us directly.

Sincerely,

Simmons First
Investment Banking Group



Wendy Spadoni

From: John Theis

Sent: Friday, March 09, 2012 3:18 PM
To: Wendy Spadoni

Subject: FW: State Board of Finance rules

Please print this out in color when you have a moment. Thanks.
John

From: John Theis

Sent: Friday, March 09, 2012 3:17 PM

To: 'Miller, Matthew B.'

Cc: Paul Louthian; Gerald Plafcan; Mike Wehrle; 'Brent Taylor'
Subject: FW: State Board of Finance rules

Matthew,
My responses to your questions are provided below. Please contact me if you have additional questions.
John

From: Miller, Matthew B. [mailto:millerm@bir.arkansas.gov]
Sent: Thursday, March 08, 2012 9:21 AM

To: John Theis

Subject: State Board of Finance rules

John, I had a chance to review the State Board of Finance rules filed with the Legislative Council and had the following
questions:

(1) The rule provides that the Treasurer of the State of Arkansas and DFA shall act on behalf of the board to administer
the rule. Is there a formal statutory requirement for these agencies to act for the board? There is no statutory
requirement that DFA and the Treasurer to perform these functions. The Board ot Finance 1s composed ot the
Governor, State Treasurer. State Auditor. Bank Commissioner, and DFA Director. Of these board members.
the Treasurer and DFA Director have ongoing relationships and interactions with the various state agencies that
make those agencies the logical offices to assist the Board of Finance in carrying out these rules.

(2) Section A. - Just to verify, the selection of a bank or financial institution is not a procurement, correct? The bids
required by this section are not part of a formal procurement process? The selection of a bank is not a procurement
subject to the competitive bidding process in Ark. Code 19-11-228. That provision applies to contracts for the purchase of
commodities or services. Placing funds on deposit with a bank or financial institution is not a “"purchase” because no
maoney is being spent by the state.  Instead, the funds are placed with the bank or tfinancial institution with the expectation
that the state will continue to have every dollar of the deposited funds available for use and will, in fact, receive interest
pavments from the bank or financial institution based on the amount deposited.

(3) Section C. — Is the “State of Arkansas Financial Management Guide” a rule that has been promulgated in the past?
The Financial Management Guide has not been promulgated as a rule based on the definition of “Rule™ in Ark.
Code 25-15-202(8%(B). That provision excludes from the definition of "Rule™ “Statements concerning the
internal management of an agency and which do not affect the private rights or procedures available to the
pubhic”, The Financial Management Guide is a set of working policies and procedures for State agencies to
tollow in the conduct of their daily financial aftairs and does not affect the nights of the public or the procedures
tor the public in dealing with state government. As such, the Financial Management Guide falls outside the
definition of a rule.



(4) Icompared the rule’s requirements for a “depository collateral agreement” to the sample attached to the rule. I may
have missed it, but I wasn’t sure the sample contained the following prescribed requirements: the collateralization ratio
applicable to the pledged collateral (#4) This provision is contained in paragraph 1.1(a) of the agreement. Rather than
restating the collateralization ratios in the agreement, we simply referenced the rule requirements; a provision that the
agency should not deposit funds in excess of FDIC limits until the agency has received the collateral (part of #5) This is
not really a proper term for the agreement. Instead, it is an admonition to the agencv. As such, it would probably make
better sense to move this to Section E of the rule; specifications for the release of collateral or a provision requiring the
recalculation of the collateralization ratio upon the substitution or release of pledged collateral (#7) These provisions are
contained in paragraphs 4.3 and 4.4; and a provision that the agreement will be reviewed after a material change to the
bank or financial institution (#9) This provision also provides direction to the agency and is not really intended to be a
contract term. We will examine the rule to determine where this provisions might more appropriately fit.

(5) Similarly, I looked at the custodial services agreement and wasn't sure the following were included: a waiver of the
custodian’s right to a security interest (#2) This provision is contained in paragraph 12; a requirement that copies of all
statements and confirmations be sent simultaneously to the bank and the agency (#6) This provision is contained in
paragraph 9; however, it may be necessary lo rewrite this provision to address the “simultaneously” requirement; a
requirement that the custodian notify the agency if another person claims an interest in the property and substitute
unencumbered collateral (#7) This is contained in paragraph 14. It may be appropriate to add language to address the
“substitution of unencumbered collateral” requirement; and a requirement that termination notification be made “within
a reasonable period of time” (#8) This language is in paragraph 23; however, a specific 30 day period was used rather than
the less specific “within a reasonable time period” requirement,

The sample documents may well include all these provisions and I either missed them or didn’t interpret them properly,
but I wanted to bring them to your attention just to make sure there wasn’t an oversight.

I plan to come over for the hearing today. If you have any questions, please give me a call.

Matthew B. Miller

Administrator, Administrative Rules Review
Bureau of Legislative Research

One Capitol Mall, 5th Floor

Little Rock, AR 72201

501-537-9122 (Direct)

501-682-1937 (Main)

501-683-1140 (Fax)



SIMMONS FIRST NATIONAL CORPORATION

January 27, 2012

John H. Theis, DFA Revenue Division RE©EEW§]D

Ledbetter Building Room 2440 ; :
P.O. Box 1272 JaN 31 201

Little Rock, AR 72203-1272 L
ASSISTANT REVENUE VOMMISIONER
Re: RULE 2011-1 Management of Cash Funds POLICY & LEGAL

Mr. Theis;

In July of 2011, you presented an opportunity for Simmons First and other Arkansas
banks to comment on Rule 2011-1 Management of Cash Funds.

I recently had a conversation with the Arkansas Bankers Association regarding the status
of the proposed Rule 2011-1 Management of Cash Funds. Based upon this conversation,
it is my understanding that DFA agreed to numerous changes to the proposal as a result
of comments from Arkansas banks and we sincerely appreciate DFA’s consideration and
cooperation on these matters. It was also my understanding that DFA had determined not
to change the proposed Rule 2011-1 Section E, Paragraph 5 - Custodial
Services/Safekeeping of Pledged Collateral. This particular section will admittedly
impact a small number of Arkansas banks. However, the eight community banks that
comprise Simmons First National Corporation will be impacted. Simmons First National
Bank presently serves as custodian for the corporation’s other seven affiliate banks. As
described in our original comment letter dated July 25, 2011 (a copy is attached for your
convenient reference), as regulated financial institutions, there are safeguards in place to
protect the interest of public funds depositors.

The purpose of this correspondence is to simply ask your office to please consider the
checks and balances already in existence for regulated financial institution and consider
amending the proposed rule as it pertains to “affiliates” providing custodial services for
pledged collateral.

Thank you for this opportunity to comment.

Sincerely,

EVP
Simmons First National Corporation

P.0.BOX 7009 501 MAIN STREET  PINE BLUFF, AR 71611-7009 [870)} 541-1000 www.simmonsfirst.com




SIMMONS FIRST NATIONAL CORPORATION

July 25, 2011

John H. Theis, DFA Revenue Division
Ledbetter Building Room 2440

P.O. Box 1272

Little Rock, AR 72203-1272

Re: RULE 2011-1 Management of Cash Funds
Mr. Theis;

Thank you for the opportunity to comment on the recent proposal concerning the
management of cash funds held at Arkansas Banks.

Simmons First has two main concerns with the rule as recently modified.  These
concerns are as follows:

1. Section E Paragraph 2 — Composition of pledged collateral:

As written, the rule limits the ability of most banks to utilize significant portions
of their investment portfolios as collateral for public monies. With regard to
Agency securities, most banks' investment portfolios consist of securities issued
by the government sponsored enterprises (GSE) including FHLB, FNMA, FFCB,
FHLMC and Farmer Mac that gre not backed by the full faith and credit of the
U.S. Government therefore would be limited in their use by the 130% over
collateralization requirement imposed per Paragraph 3 of Section E.

The same decrease in utilization is also true for Arkansas Municipal Securities
due to their 120% over collateralization requirement. An additional unintended
consequence could be the possible negative impact on the overall market for
Arkansas municipals.

By constricting the ability of a bank to use all of their securities as collateral for

state funds, the result will be increased operational costs on the part of banks, and
the effect will be lower yields on these state funds. Furthermore, these increased

P.O.BOX7009 501 MAINSTRFET PINFRIIFE AD 71811 7NN0 IOMY S A6 anme . -



Mr. Theis
July 25, 2011

Page 2

Again,

costs and requirements could reduce some bank’s willingness to bid on public
funds since these additional expenses will likely exceed the 25 BP yield reduction
stipulated in Section A.

In summary, the proposed changes in collateral requirements will adversely
impact a community bank’s percentage of collateral available for public fund
pledging resulting in decreased demand for public fund deposits.

Section E paragraph 5 — Custodial Services/Safekeeping of pledged collateral:

Although well intentioned, the requirement that pledged securities be held at a
nonaffiliated custodian will increase operational costs at some larger institutions,
while providing little if any additional safety. We see little risk in having a
custodian regulated by a federal entity, regardless of whether 1t is affiliated or not.

When pledged securities are held by a safekeeping bank, affiliated or not, the
assets are either held in a segregated account at a Federal Reserve Bank (FED
Book-Entry securities) or in an upstream custodian (DTC eligible securities) of
the said safekeeping bank. The safekeeping bank does not own the securities held
in such accounts and will safeguard the pledged assets in according to the terms of
the Custodial Service Agreement. Such practices have proven satisfactory in the
past and we are unaware of any instances when public fund depositors have been
compromised by the use of a third party custodian affiliated with a financial
institution.

The subject Custodial Services/Safekeeping proposal is specifically an increased
operational burden for multi-bank holding companies such as Simmons First
National Corporation. Simmons First National Bank currently serves as custodian
for collateral pledged by the holding company’s other seven affiliate banks. The
proposed changes will add real costs for our eight Arkansas based banks and
would influence future decisions regarding the bidding for public funds.

I want to thank you for the opportunity to comment on this revised regulation.

Sincerely,

J. Thomas May

JTM/rks



John Theis Q)G Ny CGW‘ MJQ

From: Hilary.McSkimmings@regions.com

Sent: Monday, March 19, 2012 10:44 AM

To: John Theis

Attachments: Arkansas Custodial Services Agreement EMM Comments.DOC; Arkansas Custodial Services

Agreement EMM Comments Comparison.DOC

Good morning John,

To follow up on our visit and correspondence of earlier this month | have attached the following. The attachment is the
marked up comments and recommendations drafted by the Bank of New York Mellon's legal team. As you recall Bank of

New York Mellon is one of the primary third party custodial agents in the industry. Regions Bank utilizes BONYM for its
Public Funds custodial support.

Please review and consider as you continue to revise the Rule 2011-1 language.
Do not hesitate to contact me if | can be of assistance.

Respectfully

William J. Jeffs

Senior Vice President

Public, Institutional, and Nonprofit Banking
Regions Bank

400 West Capitol

Littie Rock, Arkansas 72201
501.371.7283
William.Jeffs@Regions.com
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CUSTODIAL SERVICES AGREEMENT

This Custodial Services Agreement (“Agreement”) is entered into this __ day of
20__ by and between
(“Public Depositor”), with its principal office at

and
, (“Bank”), with its principal office at
, and
(“Custodian”) with its principal office at

WITNESSETH:

WHEREAS, the Public Depositor has agreed to deposit funds with the Bank pursuant to
the terms and provisions of the Depository Collateral Agreement (“Collateral Agreement”) by
and between the Public Depositor and the Bank dated as of , 20

WHEREAS, pursuant to the terms and provisions of the Collateral Agreement, the Bank
has agreed to assign, transfer, pledge and convey to the Public Depositor a security interest in
certain eligible securities owned by the Bank (the “Collateral’); and

WHEREAS, in order to perfect the Public Depositor’s security interest in the Collateral,
Public Depositor and Bank wish to appoint the Custodian, as agent for the Public Depositor, to
take possession of and hold in custody solely for the benefit of the Public Depositor Collateral
pledged to the Public Depositor by the Bank pursuant to the Collateral Agreement with the terms
set forth below.

NOW THEREFORE, in consideration of the mutual covenants and premises herein
contained, the parties do hereby, agree as follows:

1. The Custodian hereby accepts employment as the Public Depositor’s Custodian and
depositary pursuant to the terms of this Agreement.

2. The Custodian shall accept and retain as Custodian solely for the benefit of the Public
Depositor all securities tendered by the Bank as Collateral for its obligations under the
Collateral Agreement. To perfect the security interest of the Public Depositor in the
Collateral, the Bank shall place the Collateral in a joint custody account with the
Custodian.
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. Upon receipt of Collateral for the Bank for the benefit of the Public Depositor, the

Custodian shall: (i) immediately notify the Public Depositor, by telephone or otherwise,
of the Collateral pledged; and (ii) issue a simultaneous written receipt to the Bank and
Public Depositor evidencing that the Bank has pledged and Custodian has received the
Collateral. The Custodian should forward any letter of credit, surety bonds, or a private
deposit insurance instrument pledged to secure the deposits of the Public Depositor to the
Public Depositor.

The Custodian shall identify on its books and records as being pledged to the Public
Depositor specific securities or a quantity of specific securities received by it for, or for
the account of, the Public Depositor. Custodian agrees to hold the Collateral under joint
safekeeping receipts and apply the same, or any substitutions therefore, or additions
thereto, for the purposes set forth in the Collateral Agreement, upon the terms contained
herein. The Custodian’s records shall at all times show Public Depositor’s security
interest in the Collateral. The Custodian shall have no power or authority to transfer,
assign, hypothecate, pledge or otherwise dispose of any such securities, except pursuant
to instructions from the Public Depositor and pursuant to the terms of this Agreement.

This Agreement vests “control” of the Collateral in the Public Depositor as required
under the Arkansas Uniform Commercial Code. From and after the date of this
Agreement, the Custodian will comply with all notifications and instructions it receives
directing it to transfer or redeem the Collateral originated by the Public Depositor without
further consent of the Bank. The Custodian agrees not to take any act that would permit a
person other than the Public Depositor to have “control” of the Collateral as that term is
defined in the Arkansas Uniform Commercial Code.

It is intended that the Custodian act as a “securities intermediary” as such term is defined
in the Arkansas Uniform Commercial Code with respect to the Collateral. In addition,
the parties intend that the Collateral be treated as “financial assets” and that the Public
Depositor is an “entitlement holder” as such terms are defined under the Arkansas
Uniform Commercial Code.

Bank represents and warrants that it owns the Collateral free and clear of all liens, claims,
security interests and encumbrances (except those granted herein and in the Collateral
Agreement) and, subject to the terms hereof, hereby grants to Public Depositor a pledge
and security interest in all of Bank’s right, title, and interest in and to such Collateral, as
security for Bank’s obligations to Public Depositor pursuant to the Collateral Agreement.
Bank represents and warrants that no financing statement covering all or any part of the
Collateral is on file at any public office.

Public Depositor her repres and ra which representations and
warranties )] e d to be continui at:
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this Agreement has been legally and validly entered into, does not and will not

fie=-

violate any statute or regulation applicable to it and is enforceable against
Public Depositor in accordance with its terms:

ii. th ointment of Custodian has bee lv_authorized Public Depositor
an is_Agreement w uted fic Public D it ul

authorized to do so:

iii. it will not transfer, assi

ecuriti ledge I to _this Agreement, exce s authoriz ursuant
to Section 3 of the Agreement;
iv. all acts, conditions and things required to exist, h n_or ¢ performed

its part precedent to and in the execution and delivery of this Agreement exist
or have happened or have been performed.

9. &-The Custodian will not release or transfer to the Bank any securities constituting the
Collateral without prior written instructions from the Public Depositor, except that the
Custodian may elect to release or transfer to the Bank securities constituting the
Collateral upon receipt of verbal instructions from the Public Depositor, if: (i) the verbal
instructions are electronically recorded and the Custodian has obtained independent and
separate confirmation of the verbal instructions from an authorized officer of the Public
Depositor; (ii) the Custodian provides immediate written confirmation of the verbal
instructions to the Public Depositor; and (iii) the Public Depositor provides immediate
written confirmation of the verbal instructions to the Custodian. The Public Depositor
and the Custodian agree that in the case of any conflict between written and verbal
instructions, the written instructions will be binding.

(Note: The parties should agree to the substitution procedure to be followed and
prescribe those procedures in this paragraph, making changes as appropriate)

10. 9-The Custodian agrees to provide to the Public Depositor, at no charge, and Bank a
periodic statement of holdings reflecting the securities pledged by the Bank and the
market value price valuation of the securities constituting the Collateral. The market
value must be obtained from a securities pricing service, a primary dealer in securities, or
a publication recognized as a reliable source of securities valuation.

(Note: The parties should agree to the frequency and cost of the reports as well as
how market value is to be determined and prescribe those terms in this

paragraph, making changes as appropriate.)
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lic Depositor_agrees that it shall promptly review statements provid

todian and shall promptlv_advise Custodian b al or Writt
any error ission or inaccuracy i ch_state ts. t ve ian
receives such a Written or QOral Instruction identifving a specific cern wi
respect to the Market Value or anv other matter connected w;;g the Account,

Cus od1 n sh d I ke to correc error iln is vi

actual ccurred. such correcti hall be refl u
confirmation statements.

12. sumes no responsibility t termi a
such _Securities or cash originally deposited hereunder or substitute or additional
ecurities or cash hereaf osited are eligible for deposit un appli e law
rule or regulation or whether the rket Value e Securities a
eets the reguirements of any law, rule reculation applica to the deposit
ereunder. The determination of eligibility hether the rke Val e of the
re blh Bank. todian 1 be full rotected in relvin ertten r
ral Instructi of either Bank or Public Depositor directing C dian to release

any_of the Securities and/or cash to Bank. To the extent of any conflict in the
instructions of Public Depositor and Bank, the instructions of Public Depositor shall

control and Bank shall hol stodian harmless f{ ti ) ord e wi
Public Depositor’s instructions.

d Public Deposit ee that Securities deliver
the unt mayv be in the form of credits to th ounts of todian th
"Book Entr te r_a Depository or deliver todi f physic
ertificates in a form suitable for transfer or with ignment in k to Publi
Depositor stodian. Bank and Public Deposit er uthori ustodi
a_continuous and ongoi asis _to deposit i Book t and/or_the
sitories all Securities that ma deposited therei to utili e B

Entrv System and/or Depositorie d the receipt and delive f sical Securities
or any_ combination thereof in connection with it erformance hereunder.

Securities credited to ccount and deposited i Book em _or
Depositories or other glganclal intermediaries will be regrgg_ggted in _a_ggggg_;g of
Custodian that include only assets h ustodia for its ¢ mer in
but not limited to accounts in which Custodian a_fiduci agenc
representative c ity. Securities t are n eld in stem
Depositories or through another fi ial inter iarv will be held in Cust !
vault hysical egregated fro ecurities and othe -cas I

belonging to Custodian.
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14. With respect to all Securities held in the Account, Custodian by itself, or through
the use _of the Book Entry System or the appropriate Depositor ess
herwise instructed to the contrarv Bank: (i) collect all income and er
ents reflecting interest a rincipal on the Securities in th c an
credit such ounts to th count k: (ii) forward to Bank copies of all
information or documents that it may receive from an issuer of Securities which, in
the opinion of Custodi is_intended for the beneficial r_of the Securities
including, without limitation all proxies and other izations pr ted
and all proxv statements, notices and reports:; (iii) execute, a ustodia
certificates of ownership, affidavits, declarations or other certificates under any tax
laws now or hereafter in effect in connection with the collection n te
coupons; (iv) hold directly, or through the Book Ent em or_Depository, all
rights issued with respect to any Securities held by todi reunder; a v
upon receipt of Written Instructions from Bank. Custodian will exchange Securities
held hereunder for other securities and/or cash i ecti with n

conversion rivilege oreanization, recapitalizati

consolidation, ten ffer xchan fer, or (B exerci ripti
I e ther similar rights.

15. 10—The Collateral cannot be re-pledged by the Custodian or Bank until it has been
substituted and released as provided in the Collateral Agreement.

16. H-Collateral shall not be held in a margin account and no margin or other credit will be
extended to the Bank with respect to the Collateral.

17. 12-The Custodian subordinates in favor of Public Depositor any security interest, lien, or
right to setoff it may have, now or in the future, against the Collateral.

18. 13-—Custodian warrants and represents that it does not know of any claims to or interest in
the Collateral except for those of the parties to this Agreement, and Custodian will not
enter into any other control agreement with regard to the Collateral while this Agreement
remains in effect.

19. ¥4—Custodian warrants and represent that no third-party has a right to give an entitlement
order regarding the Collateral and Custodian shall notify Public Depositor if another
person claims a property interest in the Collateral.

20. +5—Custodian warrants and represents that it is not, and shall not be at any time, an
“affiliate” of the Bank as that term is defined in Rule 2012-1. In the event the Custodian
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becomes an affiliate of the Bank subsequent to the date of this Agreement, the Custodian
shall immediately notify the Public Depositor.

21. 16-The Custodian is hereby authorized and directed to promptly distribute to the Bank

any cash received by the Custodian as payment of accrued interest on any of the
securities constituting the Collateral.

22. Custodian shall not be liable for anyv loss or damage, including counsel fees,
resulting from its action or omission to act or otherwise, except for any loss or
damage arising out of its own negligence or willful misconduct, and shall have no
obligation hereunder for any loss or damage, including counsel fees, which are

stained or incurre  reason of any acti r_inacti the Book Ent stem

or any Depository. In no event shall Custodian be liable to Public Depositor, Bank
or a ird for special, indirect or consequential dam r_lost profits or
loss of business, arising in connection with this Agreement. Custodian may, with
respect to questions of law, apply for and obtain the advice and opinion of counsel
and shall be fully protected with respect to anything done or omitted by it in good
faith and conformity with such advice or opinion. Public Depositor and Bank agree,
jointly and severally, to indemnify Custodian and to hold it harmless against any
and all costs, expenses, damages, liabilities or claims, including reasonable fees and

expense counsel, which Custodian mav _sustain or incur or which ma

asserted against Custodian by reason of or as a result of any action taken or omitted

by Custodian in connection with operating under this Agreement, except those ca

expenses, damages, liabilities or claims arising out of the negligence or willful

is uct of Custodian or f its 0 r duly appointed age This

on Cor tion). whenever an n _such terms itions as it de

necessary or appropriate. No such subcontract, agreement or understanding shall
discharge Custodian from its obligations hereunder.

24. stodian shall have no duties or responsibiliti ever ¢ c ties and

res ibilities as are specificallv set forth in this Agree d no covenant or

lication shall be implie i ustodian in connection wi
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25. +7-The duties of the Custodian as provided in this Agreement shall continue in effect
until the security interest has been terminated and the Public Depositor shall notify the
Custodian of the termination in writing.

ustodian is authorized to utilize an en cognized pricing information

service (including brokers and dealers of securities) in order to provide Market
Values hereunder, and Bank and Public Depositor agree that Custodian shall not be
liable for any loss, damage, expense, liabilitv or claim (including attorneys’ fees)

incurred as a result of errors or omissions of any such pricing information service,
broker or dealer.

27. +8-The Custodian acknowledges receipt of a copy of the Collateral Agreement governing
the terms and conditions under which the Bank will receive and maintain deposits of the
Public Depositor and provide Collateral to secure such deposits. This Agreement is
subject to the terms, conditions, and provisions of the Collateral Agreement (including
exhibits), which Collateral Agreement is expressly incorporated herein by reference.

28. 19-The Custodian and Bank agree that if, upon termination of this Agreement, the Public
Depositor’s deposit requires collateral as provided in the Collateral Agreement, the
Collateral will be transferred to an account under the exclusive control of the Public
Depositor.

29. 20—This Agreement shall further serve as a power of attorney, authorizing the Public
Depositor to transfer or liquidate the Collateral in the event of a default, financial failure,
or insolvency of the Bank. In the event of a default, failure or insolvency of the Bank, the
Public Depositor shall be deemed to have vested full title to all securities pledged under
this Agreement, and shall send a written demand to Custodian notifying Custodian of the
nature of the Bank’s default. After receipt from Public Depositor of a written demand,
Custodian shall immediately deliver to Public Depositor the Collateral held hereunder, or
such portion thereof as may be demanded, for the purpose of protecting Public Depositor
against loss by reason of the default of Bank; and Custodian shall immediately disregard
any further notice or instruction by or on behalf of Bank. Such demand shall state the
dollar amount of the collected balance of Public Depositor’s accounts with Bank as of the
date of the demand and any costs or expenses for which Public Depositor is entitled to
reimbursement, and the request that Custodian deliver to Public Depositor, for sale by
Public Depositor, securities with a market value equal to or greater than such reported
balance and costs and expenses. The Public Depositor is empowered to take possession of
and transfer and or sell any and all securities. This power is in addition to other remedies
which the Public Depositor may have under this Agreement and without prejudice to its
rights to maintain any suit in any court for redress of injuries sustained by the Public
Depositor under this Agreement.
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If and when a receiver or conservator is appointed for Custodian under federal and/or
state banking or similar law, or there is commenced by or against Custodian any
liquidation or dissolution proceeding, Custodian shall as soon as practicable transfer the
Collateral to such other custodian as is designated by Public Depositor upon receipt of
written demand by Public Depositor. If the Collateral is delivered to the Bank, the Bank
shall hold the Collateral in trust as trustee on behalf of Public Depositor and Bank shall,
as soon as practicable transfer the Collateral to such other custodian as is designated by
Public Depositor.

30. 21-In the event the Bank shall (a) fail to pay the Public Depositor any funds which the
Public Depositor has on deposit, (b) fail to pay and satisfy when due any check, draft, or
voucher lawfully drawn against any deposit of the Public Depositor, (c) fail or suspend
active operations, (d) become insolvent, or (e) fail to maintain adequate Collateral as
required by this Agreement, the Bank shall be in default, the Public Depositor’s deposits
in such Bank shall become due and payable immediately, the Public Depositor shall have
the right to unilaterally direct the Custodian to liquidate the Collateral held in the Custody
Account and pay the proceeds thereof to the Public Depositor and to exercise any and all
other security entitlements with respect to the Custody Account and the other Collateral,
to withdraw the Collateral, or any part thereof, from the Custody Account and deliver
such Collateral to the Public Depositor or to transfer the Collateral or any part thereof
into the name of the Public Depositor or into the name of the Public Depositor’s nominee,
and ownership of the Collateral shall transfer to the Public Depositor. The Bank
authorizes the release, withdrawal, and delivery of the Collateral to the Public Depositor
upon default by the Bank, and authorizes the Custodian to rely without verification on the
written statement of the Public Depositor as to the existence of a default and to comply
with entitlement orders originated by the Public Depositor without further consent of that
Bank.

In the event of default, the Public Depositor shall also have the right to sell Collateral at
any public or private sale at its option without advertising such sale, upon not less than
three (3) days’ notice to the Bank and the Custodian. In the event of such sale, the Public
Depositor, after deducting all legal expenses and other costs, including reasonable
attorney’s fees, from the proceeds of such sale, shall apply the remainder on any one or
more of the liabilities of the Bank to the Public Depositor, including accrued interest, and
shall return the surplus, if any, to the Bank, or its receiver or conservator.

31.22-The Bank shall pay, without reimbursement by the Public Depositor, all fees,
expenses, and costs charged by the Custodian in connection with the safekeeping and
maintenance of the Collateral in its performance under this Agreement.
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32. 23-This Agreement may be terminated thirty (30) days after receipt of written notice by
Custodian or Public Depositor. The Bank cannot terminate this Agreement.

33. 24—This Agreement may be amended at any time by written Agreement between the
Public Depositor and the Custodian, with prior written notice to the Bank.

34. 25-This Agreement shall be subject to and construed in accordance with the laws of the

State of Arkansas. Bank, Public Depositor Custodian hereby consent the
isdiction of a te or federal court situated in the State of Arka in
connection with any dispute arising hereunder. Bank, Public Depositor and
stodian herebv irrevocably waive, to the fullest extent permitted icable
law, any objection which it mav now or hereafter have to the laving of venue of any
suc roceeding brought in such a court and any clai hat eedi
brought in such a court has been brought in_an inconvenient forum, Bank, Public

Depositor and Custodian each hereby irrevocably waives any and all rights to trial
by jury in any legal proceeding arising out of or relating to this Agreement.

35. To the extent that in any jurisdiction any party now or hereaf e entitled t
claim, for itself or its assets, immunitv from suit, execution, attachment (before or
after judgment) or other legal process, each party irrevocably agrees not to claim,

nd it herebyv waives, such immunity in connection with this Agreement.
6. stodian II not be responsible or liable for an ilure or d in t

performance of its obligations under this Agreement arising out of or caused,
directly or indirectly, by circumstances bevond its reasonable control, including
without limitation, acts of God, earthquakes, fires, floods, wars, civil or military
disturbances, sabotage, epidemics, riots, loss or malfunctions of utilities, computer

hardware or software) or munications service, labor di es, acts of civil or
militar uthori or vernment judicial or regulator tion; vid
owever, that stodian shall use its best efforts to resume n al perfor ce

soon as practicable under the circumstances.

37. 26-This Agreement may be simultaneously executed in two or more counterparts, each
of which shall be deemed to be an original.

38. 27-Notices and other writings shall be delivered or mailed postage prepaid to the parties
at the addresses set forth on the signature page hereof.

IN WITNESS WHEREOF, the parties hereto, have executed this Agreement as of the date
indicated above.




PUBLIC DEPOSITOR:

Address for Notices:
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Department of Finance and Administration

By:

Signature:

Title:

BANK:

Address for Notices:

By:

Signature:

Title:

CUSTODIAN:

Address for Notices:
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Signature:

Title:




